
 
 

January 13, 2005 
 
 
Jay Keithley 
Deputy Bureau Chief, Consumer & Governmental Affairs Bureau 
Federal Communications Commission 
445 12th Street, SW 
Washington, DC  20554 
 
RE:  Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991 (CG Docket No. 02-278, DA 05-2975) 
 
Dear Mr. Keithley: 
 
Independent Sector, a national, nonprofit organization with over 
500 member charities, foundations, and corporate philanthropy 
programs, strongly urges the Federal Communications Commission 
to grant the Petition for Declaratory Ruling of the Fax Ban 
Coalition (CG Docket No. 02-278).  Many of our member 
organizations send communications that fall within the definition of 
unsolicited advertisements under federal and some state laws.  We 
believe that the principle of federal preemption of state law in 
matters of interstate communication should be upheld and that the 
Commission should issue an order asserting jurisdiction over the 
regulation of interstate faxed advertisements. 
 
In its petition, the Fax Ban Coalition emphasizes the well-
established principle that federal law preempts state law in matters 
of interstate communications.  Based on the Commerce Clause of 
the U.S. Constitution and the Communications Act of 1934, the 
application of the preemption doctrine on interstate 
communications has been upheld numerous times by the courts.   
The FCC itself relied upon this principle in its order released July 
3, 2003 with respect to attempts by states to regulate interstate 
telemarketing.  The Commission stressed the goal of establishing 
uniform national rules and observed that “any state regulation of 
interstate telemarketing calls that differs from our rules almost 
certainly would conflict with and frustrate the federal scheme and 
almost certainly would be preempted.” 1 As the federal fax law is 
contained in the same section of the U.S. Code as the telemarketing 

 

 



statute, the Commission should adopt the same position with respect to preemption 
of state fax laws. 
 
Many nonprofit organizations send interstate fax messages that would comply with 
federal law but could be considered unsolicited advertisement depending on the 
wording of the particular state law or regulation.2 For example, nonprofits may fax 
membership dues renewals and advertisements for seminars or conferences for 
which a fee is charged.  Complying with potentially 50 different state laws would be 
extremely confusing and burdensome for nonprofit organizations.  For instance, the 
recently enacted California fax law3 does not include the established business 
relationship (EBR) exemption added to the federal law last year.  The EBR 
exemption in federal law will facilitate fax communications between nonprofit 
organizations and their members with respect to products and services for which a 
fee is charged.  It is unreasonable for organizations to re-evaluate fax messages that 
are permissible under federal law to determine whether they will require prior 
express permission from their California members.  
 
Independent Sector and its member organizations respect the goal of protecting 
consumers from receiving unwanted fax communications, but we believe that this 
can be done most effectively with a uniform federal rule. We thank the Commission 
for this opportunity to comment.  
 
Sincerely, 

 
 
Patricia Read 
Senior Vice President, Public Policy and Government Affairs 
Independent Sector 
 
  
 
 
 
 
 
                                            
1 Report and Order In the Matter of Rules and Regulations Implementing the Telephone Consumer 
Protection Act of 1991, p. 51, ¶ 84. 
 
2 Federal law defines unsolicited advertisement as "any material advertising the commercial 
availability or quality of any property, goods, or services which is transmitted to any person without 
that person's prior express invitation or permission, in writing or otherwise."  Telephone Consumer 
Protection Act of 1991, 47 USC § 227(a)(4), as amended by the Junk Fax Prevention Act of 2005, 
Pub. L. 109-21, 119 Stat. 359.  



                                                                                                                                             
 
3 SB 833, 2005-2006 Sess. (Cal. 2005). 


